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GOVERNMENT NOTICE NO. ... 

 

 

 

PUBLIC PROCUREMENT AND DISPOSAL OF PUBLIC ASSETS ACT 

(Act No. 27 of 2017) 

 

PUBLIC PROCUREMENT AND DISPOSAL OF PUBLIC ASSETS (ADMINISTRATION 

OF PREFERENTIAL TREATMENT) REGULATIONS, 2020 

IN EXERCISE of the powers conferred by section 64 of the Public Procurement and 

Disposal of Public Assets Act, I, FELIX MLUSU, Minister of Finance make the following 

Regulations- 

 

PART I-PRELIMINARY PROVISIONS 

 

1. These Regulations may be cited as the Procurement Public 

Procurement and Disposal of Public Assets (Administration of 

Preferential Treatment) Regulations, 2020. 

 

2. In these Regulations, unless the context otherwise requires- 

 

“black person” means a dark skinned person who originates 

from Africa or whose ancestors originated from Africa and it 

shall include a coloured person; 

“citizen” shall have the meaning ascribed in the Malawian 

Citizenship Act; 

“coloured person” means a person who was born from one 

indigenous black Malawian parent; 

“indigenous black Malawian” means a Malawi Citizen who is 

an indigenous  person and a black person; 

“indigenous person” means a person originating or occurring 

naturally at a particular place in Malawi and who is not a settlor 

or a colonial; 

“preference margin” means  

“reservation” means 
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“set aside” means  

 

 

3. These Regulations shall apply to administration of preferences for 

procurement of goods, works and services supplied by indigenous 

black Malawians whose threshold does not go beyond the threshold 

prescribed under the national competitive bidding method of public 

procurement. 

  

PART II-ADMINSTRATION OF PREFERENTIAL TREATMENT 

TO INDIGENOUS BLACK MALAWIAN SUPPLIERS 

 

4. –(1) Subject to subregulation (2), a supplier shall be eligible to 

participate in procurement of goods, services and works as an 

indigenous black Malawian only if the person furnishes to the 

procuring and disposing entity or the Authority, as the case may be,  

evidence proving that- 

(a) he is a citizen of Malawi in form of a national identity card 

issued by Malawi Government; 

(b) he is a black person in form of national identity card issued 

by the Malawi Government; and 

(c) he is an indigenous person as certified by the District 

Commissioner of his permanent home; or 

(d) in the case of a legal person, that its ownership comprises at 

least eighty percent (80%) indigenous black Malawians in 

form of its registration documents. 

(2) In addition to satisfying the requirement stipulated under 

subregulation (1), the supplier shall also be eligible to participate in 

procurement as required under section 52 of the Act in order to be 

entitled to the preferences under these Regulations. 

(3) The Authority may, where appropriate, verify the information 

submitted by a under subregulation (1) with the relevant public 

entities. 

 

5. –(1) A supplier who meets eligibility criteria under regulation 4 

may apply in a manner, and upon payment of fees, prescribed by the 

Minister responsible for trade as an indigenous black Malawian 

supplier for the purpose of enjoying the preferential treatment under 

these Regulations. 
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(2) Where the Minister responsible for trade is satisfied with the merit 

of the application made under subregulation (1), he shall grant the 

supplier a certificate as an indigenous black Malawian supplier. 

 

(3) Where the Minister responsible for trade is not satisfied with the 

merit of the application, it shall refuse to grant the application by 

giving written reasons in writing to the supplier. 

 

 

6. –(1)  For the purpose of implementing the preferences to 

indigenous black Malawians in the procurement of goods, works and 

services, a procuring and disposing entity shall, in every financial year- 

(a)  allocate sixty percent (60%) of the value of its 

procurement contracts where these Regulations apply to be 

awarded to suppliers who are indigenous black Malawians; 

(b)  comply with reservations and preference requirements set 

by the Authority in respect of micro, small and medium 

enterprises in accordance with the Public Procurement and 

Disposal of Public Assets (Preferential Treatment for 

Micro, Small and Medium Enterprises) Order, 2020; 

(c) limit competition of request for quotations method of 

procurement to suppliers who are indigenous black 

Malawians except where the procuring and disposing entity 

has failed to identify a supplier who is indigenous black 

Malawian, in which event subregulation(2) shall apply; 

(d) limit competition of procurement under national 

competitive bidding allocated to  indigenous black 

Malawians under paragraph(a) except where the procuring 

and disposing entity fails to identify a successful bidder in 

which event the provisions of subsections (3) to (5) in 

relation to request for quotation method shall apply mutatis 

mutandis to the procurement under national competitive 

bidding;  and 

(e) apply a margin of preference of twenty percent (20%) to 

indigenous black Malawian bidders for all procurement 

conducted under national competitive bidding where 

participation is not restricted. 

 (2) Where  a procuring and disposing entity fails to identify a 

supplier who is an indigenous black Malawian as envisaged under 

subregulation(1)(c), the procuring and disposing entity shall use 

open tender method of procurement but restricting the participation 

in the procurement to indigenous black Malawians. 
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(3) Where, after using open tender method as provided for in 

subregulation (2), the procuring and disposing entity still fails to 

identify a supplier who is an indigenous black Malawian, the 

procuring and disposing entity shall seek prior approval from the 

Authority to open the participation in the procurement to all 

eligible bidders without restricting the procurement to indigenous 

black Malawians. 

(4) Until the Authority grants a written approval, a procuring and 

disposing entity shall not proceed with awarding of the contract to 

a supplier who is not an indigenous black Malawian as envisaged 

under subregulation(3). 

(5) Where a procuring and disposing entity fails to identify a 

successful bidder among those who submitted bids under this 

regulation, the procuring and disposing entity shall inform all 

unsuccessful bidders in writing.   

 

 

7. (1) A supplier who has been granted a certificate of indigenous 

black Malawian status shall not, for the mere reason of such status, be 

excused from complying with the general obligations and enjoying the 

general rights of a supplier under the Act or the Regulations made 

thereunder or any written law. 

(2) Without prejudice to the generality of subregulation (1), a supplier 

who is an indigenous black Malawian shall- 

(a) not, in the process of fulfilling the contract of procurement, 

commit misconducts prohibited under section 55 of the Act; 

(b) supply goods, service and works of standard as required under 

the contract; and  

(c) meet all obligations in relation to the procurement contract. 

 

(2) Subject to regulation 8(6), a supplier who has been awarded a 

procurement contract as  preference to an indigenous black Malawian 

supplier shall not assign or subcontract the procurement contract to 

another person without prior consent of the procuring and disposing 

entity. 

 

8. (1) A procuring and disposing entity shall integrate, in its annual 

procurement plan submitted pursuant to the Act, a component on 

the value in Kwacha of  contracts which the entity has planned to 

award to indigenous black Malawians. 

(2) A procuring and disposing entity may, depending on the value 

of the procurement contract and capacity of the suppliers to satisfy 
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the procurement obligations, unbundle a procurement contract into 

lots for the purpose of ensuring optimum participation. 

(3) A procuring and disposing entity shall develop, maintain and 

periodically update a register of contracts awarded to indigenous 

black Malawians. 

(4) When submitting quarterly reports to the Authority as required 

under the Act, a procuring and disposing entity shall include a 

component of the value of procurement contracts awarded to 

indigenous black Malawians. 

(5) A procuring and disposing entity shall comply with the Act, the 

Regulations made thereunder and all applicable written laws when 

awarding contracts to indigenous black Malawians. 

(6) A procuring and disposing entity shall not consent to the 

assignment of a procurement contract by a supplier who is 

benefiting from the preferences under these Regulations unless 

with prior approval by the Authority. 

 

  

9. (1) The Authority shall- 

(a)  generally monitor the application and  implementation of 

preferences and reservations under these Regulations; 

(b) develop, maintain and periodically update a register of 

procurement contracts awarded to indigenous black 

Malawians. 

(2) The Authority may, where necessary, conduct capacity building 

to suppliers, procuring and disposing entities and indigenous black 

Malawians on the administration and implementation of the 

preferences  under these Regulations. 

 

PART III- OFFENCES AND ENFORCEMENT 

 

10. A person who disguises or causes the disguise of a registration 

or shareholding of a supplier with intent to enable the supplier to 

benefit from preferences and reservations granted under these 

Regulations commits an offence. 

 

11. A person who knowingly misrepresents to the Authority facts 

pertaining to the value of procurement contracts which a procuring and 

disposing entity has awarded to indigenous black Malawians commits 

an offence.  
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12. A person who deliberately, recklessly or negligently causes a 

procuring and disposing entity to fail to comply with the obligations 

under these Regulations commits and offence.  

 

 

 

13. A person who causes a procuring and disposing entity to delay 

in meeting the obligations imposed by these Regulations commits an 

offence.  

 

14. A person who causes- 

 

(a)  a supplier to assign or subcontract a procurement contract 

under these Regulations without consent by the procuring 

and disposing entity commits an offence; or 

(b) a procuring and disposing entity to consent to the 

assignment or subcontracting of a procurement contract 

under these Regulations without prior approval of the 

Authority commits an offence. 

 

 

 

15. (1) Where a person contravenes any provision of these Regulations, 

he shall, upon conviction,  be liable to- 

(a)  a fine of K500,000; 

(b) imprisonment for two(2) years; 

(c) suspension from participating in public procurement; 

(d) imposing a personal fine on the person involved; 

and 

(e) refund of the contract sum from the procurement. 

 

(2) Notwithstanding the sanctions imposed under subregulation 

(1)- 

 

(a) where the act constituting the violation creates a civil 

liability and remedy, the imposition of the penalty under 

these Regulations shall not preclude an aggrieved party 

from enforcing his remedy under the civil law; and 

(b) where a party that has contravened the Regulations admits 

liability, the Authority may impose the following sanctions- 

(i)  a fine not exceeding the K500,000; 
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(ii) reporting the person involved to relevant 

professional or regulatory body for necessary 

disciplinary action; 

(iii) withdrawal of  the no objection which 

was previously granted; and  

(iv) suspension or debarment of the supplier 

or contractor. 

 

 

 

 

Made this         day of                            , 2020 

 

 

 

 

     

              FELIX MLUSU 

  Minister of Finance 

 

(FILE NO.       ) 

 

 


